Amended pursuant to Rule 24(1)(a)

Original filed October 7, 2008
No. S-087002
Vancouver  Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
In the matter of charges arising from the homicide of Tammy Lynn Murray
Between

 

                                  Michael McLeod                               Petitioner(s) 
And

          Ministry Of Attorney General, Criminal Justice Division     Respondent(s)

AMENDED PETITION TO THE COURT
THIS IS THE PETITION OF:

Michael McLeod

3072 Goldfinch Street, Abbotsford BC

ON NOTICE TO:

Grant B. Wong, Deputy Regional Crown Counsel

222 Main Street, Vancouver BC
&

Terry Schultes, Regional Crown Counsel

Suite 500 – 865 Hornby Street, Vancouver BC

&

Jennifer Carmichael, Crown Counsel

222 Main Street, Vancouver BC
&

The Attorney General of British Columbia

c/o Ministry of Attorney General

Legal Services Branch

P.O. Box 9280, Stn. Prov. Govt.

1001 Douglas Street

Victoria, BC V8W 9J7

&

Aaron Hickey

c/o Glen Orris, Q.C.

500-815 Hornby Street

Vancouver, BC  V6Z 2E6
Let all persons whose interests may be affected by the order sought TAKE NOTICE that the petitioner applies to court for the relief set out in this petition.

APPEARANCE REQUIRED

IF YOU WISH TO BE NOTIFIED of any further proceedings, YOU MUST GIVE NOTICE of your intention by filing a form entitled “Appearance” in the above registry of this court within the Time for Appearance and YOU MUST ALSO DELIVER a copy of the “Appearance” to the petitioner’s address for delivery, which is set out in this petition.

YOU OR YOUR SOLICITOR may file the “Appearance”. You may obtain a form of “Appearance” at the registry.

IF YOU FAIL to file the “Appearance” within the proper Time for Appearance, the petitioner may continue this application without further notice.

TIME FOR APPEARANCE
Where this Petition is served on a person in British Columbia, the time for appearance by that person is 7 days from the service (not including the day of service).

Where this petition is served on a person outside British Columbia, the time for appearance by that person after service, is 21 days in the case of a person residing anywhere within Canada, 28 days in the case of a person residing in the United States of America, and 42 days in the case of a person residing elsewhere.

[or, where the time for appearance has been set by order of the court, within that time.]

TIME FOR RESPONSE
IF YOU WISH TO RESPOND to the application, you must, on or before the 8th day after you have entered an appearance,


(a)
deliver to the petitioner


(i)
2 copies of a response in Form 124, and


(ii)
2 copies of each affidavit on which you intend to rely at the hearing, and


(b)
deliver to every other party of record


(i)
one copy of a response in Form 124, and


(ii)
one copy of each affidavit on which you intend to rely at the hearing.

	(1)
	The address of the registry is: 

800 Smithe Street, Vancouver BC


	(2)
	The ADDRESS FOR DELIVERY is: 

1106-207 West Hastings Street

Vancouver, BC  V6B 1H7


Fax number for delivery (if any):

604-688-6871


	(3)
	The name and office address of the petitioner’s solicitor is:
A.Cameron Ward

A.Cameron Ward & Company

1106-207 West Hastings Street

Vancouver, BC  V6B 1H7



The petitioner applies for:

1.
An Order in the nature of a Declaration that Crown Counsel’s conduct in failing to consult with Tammy Lynn Murray’s family before negotiating a plea resolution with the Accused that would permit the Accused to enter a plea of guilty to manslaughter in respect of the death of Tammy Lynn Murray was flagrantly improper;

2.
An Order in the nature of a Declaration that Crown Counsel’s conduct in failing to consult with Tammy Lynn Murray’s family before negotiating a plea resolution with the Accused that would permit the Accused to enter a plea of guilty to manslaughter in respect of the death of Tammy Lynn Murray was an abuse of the court process, done in bad faith, that has brought the administration of justice into disrepute;

3.
An Order in the nature of a Declaration that Crown Counsel’s purported plea resolution with the Accused that would permit the Accused to enter a plea of guilty to manslaughter in respect of the death of Tammy Lynn Murray was flagrantly improper;

4.
An Order in the nature of a Declaration that Crown Counsel’s purported plea resolution with the Accused that would permit the Accused to enter a plea of guilty to manslaughter in respect of the death of Tammy Lynn Murray was an abuse of the court process done in bad faith that has brought the administration of justice into disrepute;

5.
An Order in the nature of Prohibition quashing or setting aside Crown Counsel’s purported plea resolution with the Accused that would permit the Accused to enter a plea of guilty to manslaughter in respect of the death of Tammy Lynn Murray;
6.
An Order in the nature of Mandamus compelling Crown Counsel and/or the Criminal Justice Branch of the Ministry of Attorney General to prosecute the Accused Aaron John Hickey with murder as set out in Information 194097-1-D;

7.
An Order that the Respondent pay the Petitioner special costs of this Petition;

8.
An Order granting the Petitioner such further and other relief as to this Honourable Court may seem just.

The petitioner will rely on:
1. Victims Of Crime Act [RSBC 1996] CHAPTER 478
2. Judicial Review Procedure Act [RSBC 1996] CHAPTER 241
3. Crown Counsel Act, [RSBC 1996] CHAPTER 87
4. Crown Counsel Policy Manual
At the hearing of this petition will be read the affidavit(s) of 
1. Michael McLeod #1 sworn October 2, 2008;
2. Tanya Murray #1 sworn November 3, 2008;

3. Troy Foran #1 sworn November 4, 2008; and

4. Such further and other material as this Court may permit,
copies of which are served herewith.

The facts upon which this petition is based are as follows: 

1. The Petitioner is the spouse of Ms. Tanya Murray, who is the sister of the Ms. Tammy Murray, deceased.
2. The Respondent Ministry Of Attorney General, Criminal Justice Division [Branch] is the employer and supervisor of the Crown Counsel who had conduct of the prosecution of charges arising from the death of Ms. Tammy Murray.  Those Crown Counsel, from time to time, exercised statutory decision-making powers with respect to the prosecution, as conferred by the Crown Counsel Act, R.S.B.C. 1996, c. 87.
3. On September 19, 2007, Ms. Tammy Murray, age 38, was found dead in her apartment at 4266 Grange Street in Burnaby, British Columbia. Her death was ruled a homicide. Mr. Aaron Hickey (hereafter referred to as the Accused), age 19, was taken into custody by the RCMP Integrated Homicide Investigation Team (hereafter referred to as IHIT).  That same day, September 19, 2007, an Information was sworn under no. 194097-1-D charging the Accused with murder.
4. Ms. Murray and the Accused had been involved in a romantic relationship. 

5. The subsequent investigation indicated that Ms. Murray had suffered approximately 50 stab wounds to her body. Notable amongst these were several stab wounds to the rear of her torso and a 7” wound to her throat. 

6. In addition to the stab wounds, an autopsy indicated Ms. Murray had suffered broken facial bones in the attack. 

7. The initial responding RCMP officers on the scene were unable to determine the sex of Ms. Murray’s mutilated body. Family members asked to provide a positive identification were unable to do so. IHIT was unable to positively identify the body as that of Ms. Murray until approximately 48 hours following the homicide. 

8. The investigation completed by IHIT included collecting electronic documents from two associates of the Accused, Ms. Kathy Kervian and Ms. Ashley Connolly. These documents indicated that the Accused had made statements in the weeks leading up to the murder indicating a desire to kill Ms. Murray. Of significance, the Accused had told Ms. Connolly that he desired to “slit her throat” (referring to Ms. Murray).  These electronic documents describing the Accused’s threats against Ms. Murray were provided to Crown Counsel.
9. Evidence collected by IHIT indicated that the Accused had assaulted Ms. Murray in the past. The Petitioner recorded a statement for IHIT which described an incident which happened less than two months before the attack, in which he had to attend Ms. Murray’s home because she feared for her safety. Evidence of this assault was provided to Crown Counsel. 

10. The Accused provided a statement to IHIT admitting culpability in the homicide of Ms. Murray. He claimed that she had called him a “punk” and thrown a glass at him. He further claimed that she had advanced upon him at some point with either a knife or fork. He claimed to have no recollection of events after this point until he had found her dead and bleeding in the apartment. No expert forensic psychiatric or toxicology evidence was ever obtained by either Crown Counsel or Counsel for the Accused.  

11. The autopsy results and IHIT’s investigation of the physical crime scene indicated that the Accused had used three different knives in the attack. 

12. The Accused suffered no physical injuries during the events that lead to Ms. Murray’s death.  

13. Ms. Tammy Murray, at the time of her autopsy, had a reported height of 163 centimeters and a reported weight of 45 kilograms. The Accused was approximately 178 centimeters in height and weighed approximately 84 kilograms. 

14. After the Accused was charged with murder, he made appearances in Vancouver Provincial Court on September 26, 2007, October 10, 2007, October 24, 2007, October 31, 2007, November 1, 2007, February 27, 2008 and March 19, 2008.
15. The case was set for a Preliminary Inquiry on Monday, May 5, 2008. During the afternoon of Friday, May 2, 2008, Crown Counsel Jennifer Carmichael (then the Prosecutor responsible for the file) concluded a plea resolution with Counsel for the Accused. This plea resolution involved the Accused pleading guilty to Manslaughter. The plea resolution was reached without any prior consultation with either IHIT or the family of Ms. Murray. 

16. The existence of the plea resolution was communicated to the family of Ms. Murray on Sunday, May 4, 2008 by members of IHIT, after it had been reached. 

17. Throughout the day on Sunday, May 4, 2008, Ms. Murray’s family began contacting media representatives and politicians in reference to the plea resolution. 

18. On Monday, May 5, 2008, at approximately 8:10 a.m., Crown Counsel Jennifer Carmichael contacted Ms. Tanya Murray by phone. Ms. Carmichael begged Ms. Murray to speak with her before talking to the media that had assembled at the Courthouse. 

19. At approximately 9:15 a.m., Crown Counsel Jennifer Carmichael met with representatives of the Victim’s family. The meeting occurred in the Boardroom at the Vancouver Crown Counsel Office on Main Street. Present at the meeting were Ms. Tanya Murray, Mr. Troy Foran, Crown Counsel Jennifer Carmichael, and the Petitioner.    

20. The meeting was hostile in nature. The Petitioner was loud and argumentative. Ms. Carmichael stated that there were three reasons why she was not willing to proceed on the charge of 2nd Degree Murder. These reasons, as reported to those present in the meeting, were as follows:

a) That the Accused was intoxicated at the time of the offence 

b) That the Accused had been provoked in to beating and killing Ms. Murray by her name calling and his report that she had advanced upon him with either a knife or fork. 

c) That the profession of Ms. Murray, namely that of an escort, would make this a difficult case to present to a jury. 

21. Those present at the meeting with Crown Counsel Jennifer Carmichael wrote letters to Regional Crown Counsel Terry Schultes reporting Jennifer Carmichael’s statements in this regard. 
22. During the meeting, Ms. Carmichael explicitly denied the existence of any electronic documents indicating that the Accused had made previous statements in reference to killing Ms. Murray. She was eventually forced to retract these denials. 

23. Following the denial and eventual retraction of the existence of the electronic documents by Crown Counsel Jennifer Carmichael, the Petitioner stormed out of the meeting. His parting comments were “You will not get away with this!”  At this point, another employee of the Vancouver Crown Counsel joined the meeting as an observer. 

24. The Petitioner requested a review of the circumstances surrounding the plea resolution on May 7, 2008. This review was approved on May 20, 2008 by Assistant Deputy Attorney General Robert W.G. Gillen. Regional Crown Counsel Terry Schultes, Q.C. was put in charge of the review. 
25. On May 20, 2008, unknown to the Petitioner and his family, an Information was sworn under no. 194097-2-C charging the Accused with manslaughter.

26. The Accused appeared in Vancouver Provincial Court on both Informations on June 10, 2008, June 25, 2008 and July 29, 2008.

27. On August 20, 2008, the Petitioner located some comments that had been posted as an attachment to an article written May 6, 2008 by Vancouver Sun editorialist Kim Bolan. The comments are purportedly from the spouse of someone working at Vancouver Crown Counsel Office. The comments state that the Crown had failed to pursue the charge of 2nd Degree Murder in this case because the victim was a social outcast with little community support. The comments also allege that Ms. Murray’s family had been harassing Crown Counsel.  

28. The Petitioner had alerted Senior Crown Counsel Terry Schultes Q.C. as to the existence of these comments on August 21, 2008. The Petitioner requested an investigation into the source of the comments. Mr. Schultes did not respond. 
29. The Petitioner subsequently asked for an investigation into the source of these comments on August 28, 2008, and September 6, 2008. No response was ever given.
The petitioner estimates that the application will take 120 minutes.

Dated




Petitioner [or petitioner’s solicitor]
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